Second I njury & Enhancenent Fund Relief Can Stretch 3-Year W ndow
I's Your Conpany Eligible for a Retroacti ve NEER Adj ust ment ?
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NEER Pol i cy

For purposes of calculating lifetine costs of accidents with respect to the NEER
rating, the Board has established a "three-year w ndow' during which costs and
cost relief can be applied to the Enployer's account, with a cut-off date of

Sept enber 30 of the third cal endar year follow ng the

accident. Under the NEER Plan, this is felt to be a reasonabl e period for an
accurate estimation of the appropriate cost for each claim

Beyond this date, the clains are no | onger considered under the NEER Pl an, and
no cost consequence w ll inpact upon an Enployer. Therefore, if the claim
attracts greater costs than those estimted, after the closure of the "three-
year wi ndow', these costs are not included in the Enpl oyer's Neer account.

Li kewise, if any relief is granted to the Enployer after the Neer closure, the
Enpl oyer does not obtain the benefit of that relief.

The three-year cut-off period was felt to be desirable for admnistrative
conveni ence and finality. The cut-off point has the effect of finalizing the
Enpl oyers' assessnents for that year, as affected by a refund or surcharge,
thereby giving certainty to Enpl oyers.

The theory behind the "three-year window' is explained in a letter dated
Septenber 2|, 1993 fromthe Director of the Revenue Policy Branch which notes
that it is unnecessary to continue to carry old clains on an Enpl oyer's
experience rating record for extensive periods for no justifiable purpose, since
the Enployer's ability to take renedial action to contain clains costs is very
limted beyond a certain stage in the life of a claim (WCAT 591/94).

The Board's Experience Rating Adjustment Cuidelines dated March 8, 1993 notes
that the "three-year window' is intended to give the Enployer sufficient tinme to
mtigate the costs of accidents, while ensuring that the wi ndow is short enough
to provide a continuing incentive to Enployers to pronote vocationa
rehabilitation, return to work and safety on the job. Permitting cost relief
granted after the closure of the "three-year wi ndow' to be considered in

det erm ni ng NEER refunds or surcharges could have a negative inpact on the
incentives built into the NEER Pl an (WCAT [51/96).

Board Practi ce:

Board practice, as outlined in the March, 1993 Cuidelines, was to refuse to re-
open the Neer wi ndow after the 3-year cut-off date, in order to retroactively
readj ust the Neer assessnent, with strictly limted exceptions, as follows (WCAT
591/ 94)

A. For Al Voluntary Experience Assessnments, in Ceneral, to Readjust the Mst
Recent

Assessnment and up to Five Precedi ng Assessnents:

I. For audited payroll or classification revisions;

2. For retroactive closures of clains;

3. For third party recoveries/transfers;

4. For fraud/disall owance of a claim

5. For clai moverpaynents and;



6. When directed by an Appeal |evel.

B. To Readjust the third year of the Neer Assessnent:

I. For S.I.E F. granted on clains before Sept. 30, of the final review year and
not fully processed;

2. For computer errors (e.g. cap values on FEL); and

3. For overpaynent corrections/fraud adjustnents.

C. To Readjust the first and second years of the Neer Assessnent:
| . For undue delay/error in processing (e.g. SIEF granted nmore than 3 nonths
bef ore being processed.)

WC A T. Decision No. 591/94

Workers' Conpensation Appeals Tribunal (WC. A T.) Decision No. 591/94 dated
January 9, 1995 was the first Appeals Tribunal Decision to direct the Board to
retroactively adjust a Neer assessnent, in order to incorporate Second Injury
and Enhancenent Fund Relief of the costs of a claimawarded after the Neer
closure for the claim The Decision was nade further to the Board Policy
allowing for retroactive adjustnents when directed by an Appeal |evel.

Interestingly, WC. A T. Decision 591/94 notes that, according to the case | aw,
the Workers' Conpensation Appeals Tribunal (the "Tribunal") is the only appea
| evel which has the authority to direct a retroactive adjustnment, other than
ones falling within the narrow paranmeters outlined in the Board Cuidelines.

WC. A T. Decision No. 591/94 has the effect of expanding the scope for re-
openi ng the "3-year Neer wi ndow', after its closure, to allow for retroactive
adj ustnents of a Neer assessnent, beyond the extrenmely limted circumstances
previously recogni zed by the Board which essentially corrected errors in

cal cul ations or processing. The Enployer who appealed to WC A T. for this
ruling was represented by the law firmof Fink and Bornstein, currently Fink and
Associ at es.

WC. A T. Decision 591/94 provide that the" 3-year Neer wi ndow' shoul d be opened
when warranted, having regard to the real nerits and justice of a particular
assessnent appeal. The Tribunal reasoned that the cut-off period in the NEER
programis desirable for adm nistrative convenience and finality. However, the
NEER Pol i cy shoul d recogni ze exceptional circumstances in accordance with the
real merits and justice requirement which the WC.B. | egislation inmposes on both
the Board and the Appeals Tribunal in rendering decisions.

The Decision notes that when designing its policy on Second Injury and
Enhancenent Fund Relief, the Board recognized there could be situations fraught
with del ays which are systemic, and not necessarily the result of any failure by
the Enpl oyer, the Board or the Tribunal to exercise due diligence. For exanple,
it was conceivable that neither the Enployer nor the Board woul d be aware that
S.I.EF. would apply in a claim until the Wrker's recovery becane prol onged.
This delay would be inherent in the S.1.E F. policy. Sinmlarly, delays in
obt ai ni ng nmedi cal access, a possible section 23 nedical exam nation, and 3
possi bl e appeal s could prolong the tinme involved in any S.I.E F. application.
Final |y, adjudicative delays could result froman increased nunber of appeals
within the conpensation system

The Tribunal concl udes, on page |6 of the Decision



"...\Were an enployer has acted with due diligence in investigating a potentia
SIEF claimand in pursuing such claim we find that such enpl oyer should not
automatically be deprived of an equitable renmedy sinply because of the nature of
a worker's disability, system c delay, and an arbitrary cut off date designed to
foster administrative conveni ence."

The Tribunal stipulates that the followi ng four factors should be considered
when it rules on whether exceptional circunstances exist to warrant a
retroactive NEER adj ust nent:

I. VWhether the enployer acted with due diligence in pursuing a SIEF claimafter
t he enpl oyer knew, or ought to have known, of a "prol onged" recovery period or
"enhanced" disability;

2. The nature of the disability i.e. whether it involved a |ong usual recovery
peri od; whether it involved a conplex condition which nade di agnosis and
treatnment difficult; or whether the pre-existing condition was unknown;

3. Wiether systemic delay resulted in a final decision outside the three-year
"wi ndow'; and

4. The el apsed tine between the NEER cut-off date and the final SIEF decision
because a | onger el apsed tine period could nmean a nore conpl ex adj ustnent.

WC. A T. Decision 591/94 found that since the Enployer acted with due diligence
in pursuing S.I1.E.F. relief, once the Wrker's chronic pain condition was
detected, and a favourable S.I.E. F. Decision was ultimately received from
WC. A T. less than three nonths after the arbitrary cut-off date for Neer

adj ustnents, the Enployer's Neer assessment should be retroactively adjusted to
incorporate the S.1.E.F. Relief of costs.

W C. A T. Decisions Subsequent to WC. A T. Decision No. 591/94
Subsequent W C. A. T. Decisions have discussed and followed the principles
established in

WC A T. Decision No. 59l/94.

A review of the case law indicates that the nost inportant consideration in

i nfluencing the outcone of an appeal for a retroactive Neer adjustnent will be
whet her an Enpl oyer has nmet the "due diligence" standard. In other words, the
Tribunal will tend to consider whether the Neer cut-off date expired, despite

the due diligence of an Enployer in pursuing S.I.E. F. Relief of costs.

WC. A T. Decision No. 887/95 dated Decenber 12, 1995 states that there should
not be a rigid definition and application of the "due diligence test”
established in WC. A T. Decision No. 591/94, since this would encourage
frivolous and routine S.1.E. F. requests by Enployers for the sole purpose of
obtaining S.1.E.F. Relief of costs prior to the 3-year Neer cut-off date.

However, in the follow ng cases, the Tribunal has focused on a determ nation of
whet her an Enpl oyer has pursued S.I.E. F. Relief of costs with due diligence:

1. In WC A T. Decision No. 931/95 dated January 24, 1996, with respect to the
second cl ai munder review, the Tribunal found that there was no due diligence,
on the part of the Enployer, who first requested S.1.E. F. Relief of costs, 3
mont hs foll owi ng the Neer cut-off date;



2. In WC. A T. Decision No. 443/ 95 dated August 24, 1995, the Tribunal found
that the Enployer did not exercise due diligence by failing to request S.1.E. F.
Rel i ef of costs, until less than one nonth prior to the Neer cut-off date;

3. In WC A T. Decision No. 968/95 dated July 5, 1996, there was no finding of
due diligence since the Enmployer, though aware of a pre-existing condition prior
to the allowance of the claim failed to request S.I.E.F. Relief, until |0
nmonths after initial entitlement was granted;

4. In WC. A T. Decision No. 19/96 dated June 7, 1996, the Tribunal found, in

the all cases under review, that one request by the Enployer for S.I.E F. Relief
of costs prior to the Neer cut-off date with no followup by the Enmpl oyer, other
than on the Neer cut-off date, did not constitute due diligence by the Enployer;

5. In WC A T. Decision No. 967/95 dated July 5, 1996, the Tribunal found
there was due diligence, on the part of the Enployer. The Enpl oyer was
persistent in pursuing its request for S.I.E.F. Relief of costs, nade in the
same nmonth the claimwas all owed, by requesting file access, naking witten
subm ssions, and reninding the Board, twice, after having received 3 negative
Deci sions fromthe Cainms Adjudicator, to refer its appeal to the Decision
Revi ew Branch;

6. In WC A T. Decision No. 887/95 dated Decenber |2, 1995, the Enpl oyer was
found to have acted with due diligence in requesting S.1.E. F. cost relief about
3 months after the Worker's one-year recurrence of disability, and in requesting
file access, right after the Board had rendered a negative decision.

The Tribunal, in this case, found that the Board's S.1.E F. Operational Policy
No. 08-0I -05 provides that, irrespective of a request fromthe Enpl oyer, the

Adj udi cator should pronptly consider entitlenment to S.1.E. F. Relief,
particularly where the evidence suggesting a pre-existing condition is clear and
unanbi guous. I n the case under review, the Doctor's First Report, and anot her
early nedical Report noted pre-existing synptons and problens. Therefore, the
Board's failure to consider S.1.E.F. Relief, until the issue was raised by the
Enmpl oyer, was held to be a factor contributing to the untinely S.1.E F. award.
The Tribunal found that the Enpl oyer, would not have had any know edge of a pre-
exi sting condition prolonging the Worker's disability, until it had received
medi cal file access following the Wirker's recurrence of disability;

7. In WC A T. Decision No. 218/ 96 dated April 4, 1997, the Enployer did not
request S.1.E. F. Relief of costs, until after the Neer cut-off date for the
claim However, the Tribunal did not find that the Enployer failed to act with
due diligence, since the Enployer had been denied file access, and only the
Board was aware of the X-Ray Report indicating degeneration in the neck, prior
to the Neer closure

8. In WC A T. Decision No. 571/97 dated June |7, 1997, the Wirrker was only off
work for two nonths, and his clai mwas not re-opened,until he underwent surgery,
in the third year of the claim Therefore, although the Enployer did not
request file access, until after the Neer cut-off date for the claim the
Tribunal held that there would have been no reason for the Enployer to have
raised the issue of S.I.E.F. Relief earlier, and that there was, therefore, due
diligence, on the part of the Enployer

The Tribunal found that the Board had evidence on which to address the S.1.E F.
i ssue, prior to the Neer cut-off date, but that fact, alone, would not have



warranted a retroactive cost adjustnent, w thout due diligence, on the part of
t he Enpl oyer;

9. In WC A T. Decision No. 151/96 dated March |4, 1996, the Enpl oyer was found
to have acted with due diligence, although it only requested S.1.E. F. Relief of
costs, once, in the first year of the claim and once in the third year of the
cl aim

Once again, the only know edge of a pre-existing degenerative condition was with
the Board who received a CT Scan Report, after denying the Enployer's initia
request for S.I.E.F. Relief of costs. The Tribunal found that the Board shoul d
have notified the Enployer of this CT Scan Report, or revived the Enployer's
entitlement to S.1.E. F. cost relief . However, no ruling was nade, until the
Enmpl oyer renewed its appeal for S.I.E. F. Relief of costs, 2l nonths later.
Therefore, the test regarding what constitutes " due diligence" can be rel axed
where the Board is plainly aware of the pre-existing condition.

WC. A T. Decision No. 151/96 notes that another inportant consideration in

det ermi ni ng whet her an Enpl oyer has discharged its obligation of due diligence
i s whether the Enployer was actively involved with the Worker's re-enpl oynent
and rehabilitation, in order to reduce the inpact of the injury upon the Worker
as early in the life of the claimas possible.

In the clai munder review, the Enployer had acconpdated the Worker, prior to his
work injury. In addition, followi ng the work injury, the Enpl oyer made
consistent efforts to acconodate the Wrker's disability through nodified work

10. In WC A T. Decision No. 426/95 dated July 12, 1996, the Enployer contacted
the Board respecting returning the Worker to nodified work. However, the

Enmpl oyer did not contact the Wirker personally. The Enployer did not appeal an
award of 50% S.I.E.F. Relief of costs, until nore than one year after receiving
file access. In all of the circunstances, the Enployer was not found to have
acted with due diligence in further reducing the costs of the claim

11. In WC A T. Decision No. 1055/94 dated January 9, 1996, the Enmployer's due
diligence was questionable in that periods of one year and 6 nonths,
respectively, el apsed before the Enployer's first request for S.1.E. F. Relief of
costs, and second request for S.I.E F. Relief of costs and file access. In
addition, a pension and pension supplenent was granted to the Worker subsequent
to the Neer cut-off date for the claim The Tribunal found that, in all of the
circunstances, the Enmployer had not raised the S.I.E. F. issue with the
consistency required to justify a retroactive cost adjustnment;

12. In the followi ng two cases, due diligence was nissing but the Enployer was
granted relief fromthe 3-year rule:

(a) In WC A T. Decision No. 931/95 dated January 24, 1996, in the first claim
under appeal, the initial Adjudicator awarded 50% S.1.E. F. Relief of costs, in
error, instead of 75% S.1.E.F. Relief of costs which was later granted by the
Clains Manager. A retroactive Neer adjustnment was granted to incorporate the
award of 75% S.I.E.F. Relief, having regard to the identified error, even though
the Enpl oyer did not request increased S.1.E. F. Relief, until after the Neer
cut-off date. The Tribunal found that the Board' s own criteria for re-opening
the Neer wi ndow for identified errors had been net;



(b) In WC. A T. Decision No. 328/ 97 dated April 29, 1997, respecting the claim
desi gnated as "#400", the Enployer first requested S.I1.E.F. Relief, in the |ast
month of the 3-year Neer wi ndow. However, the C ains Adjudicator had failed to
address the S.1.E F. issue, twice, through oversight, in the first year of the
claim and in the second year of the claim following the finding of the Pension
Assessor of a noderate pre-existing condition. The Tribunal found that the

Adj udi cator's obvious errors resulted in an S.|1.E F. Decision outside the Neer

wi ndow and constituted exceptional circunstances sufficient to warrant a
retroactive adjustnment of the Neer Assessnent;

In sunmary, the Tribunal will find due diligence, on the part of an Enpl oyer,
warranting retroactive cost reduction for an untinely award of S.I.E. F. Relief,
where an Enployer's initial appeal for cost relief was tinely, having regard to
the circunstances of the case, and where the Enpl oyer made consistent efforts to
ensure that its appeal was processed through the WC. B. Appeal systemw thin the
3-year Neer wi ndow. However, other factors may influence the due diligence
requirenent. The scales could tip in favour of finding of due diligence where

t he

Enmpl oyer was active in reducing the costs of the claim for exanple, by
encouragi ng the Wirker to return to nodified work. Were substantial costs,
(i.e., a NE L. or F.E. L. award) were not included in the final Neer assessnent
for a claim an Enployer may have to pass a stricter test of due diligence, in
order to nerit a retroactive Neer adjustnent. Conversely, an Enployer could be
held to a much nmore | enient standard of due diligence, where the Board failed to
exercise its discretion to consider the Enployer's entitlenent to S.1.E. F.
Relief, in situations where only the Board, and not the Enployer, could have
been aware of potential S.I.E F. Relief. Finally, the due diligence

requi renent has been downpl ayed by the Tribunal, where blatant errors in Board
deci si on-maki ng have been found to warrant a retroactive adjustnent of a Neer
assessnent.

It should be noted that, in WC. A T. Decision No. 920/96, a finding of due
diligence, on the part of an Enployer, was found to warrant a retroactive
adjustnent to a Neer assessnent, to incorporate the WC A T. ruling, on Novenber
7, 1996, that a Wrker's disability, in 1993, should not have been allowed as a
new cl ai mbut as a recurrence of his disability, in 1986, under a prior claim

The other two inportant considerations in the granting of retroactive Neer
adjustnents are the nature of the disability and system c delay resulting in a
final decision outside the 3-year Neer w ndow.

The following WC. A T. cases, in which the appeal was allowed, conment on how
the nature of the disability can inpact on an appeal for a retroactive cost
adj ust nent :

1. In WC A T. Decision No. 591/94 dated January 9, 1995, the W rker's claim
was for tendinitis of the right arm However, the Wrker devel oped chronic
pai n, which was not accepted by the Board, until the second year of the claim
The Tribunal found that in cases involving serious injuries or those involving
chronic pain, as in the case under appeal, recognition of potential S.I.E. F.
claimcould take a significant part of the three-year Neer window. Therefore, a
retroactive cost adjustment would be required;

2. In WC A T. Decision No. 986/96 dated Novenber 21, 1996, the Worker injured
his | ow back. However, the Worker also suffered froman upper respiratory

i nfection which prevented himfromreturning to work. Prior to adjudicating the
Enpl oyer's entitlement to S.1.E. F. Relief, the Board had to conduct



i nvestigations and rule on whether the respiratory conditi on was conpensabl e.
The Tribunal found that the conplicated nature of the Worker's disability
contributed to unavoi dable delays in that it required investigation which the
Board was not able to undertake quickly enough to nmeet the NEER deadline for
rendering a final determination on S.1.E. F. Relief of costs;

3. In WC A T. Decision No. 967/95 dated July 5, 1996, the nature of the
disability conplicated and del ayed the final resolution of the issue of S.|1.E F.
Rel i ef of costs since the Board needed to first determi ne whether to allow the
Worker's disability as a recurrence of a disability under a prior claimor

whet her it constituted a new injury under a new claim

4, In WC A T. Decision No. 231/96 dated April 10, 1996, the Tribunal found
that the adjudication of the claimwas conmplicated by a disabling condition
whi ch included nore than one element. The initial entitlenment was for
tendinitis of the left wist. Subsequent entitlement was granted for the |eft
el bow and shoul der. The Worker's condition was conplicated by a left axillary
| ynphadenopat hy, and chroni c nmyofacial pain syndrone was al so suggested. The
Tribunal noted that a serious injury, difficult diagnosis or extended recovery
period and treatment could result in a final S.1.E F. decision outside the

t hree-year Neer w ndow,

5. In WC A T. Decision No. 151/96 dated March 14, 1996, nentioned above, the
Tribunal found that the nature of the disability influenced the untineliness of
the final determination on S.I.E.F. Relief , since neither the Board nor the
Enmpl oyer could confirmthe exi stence of a pre-existing condition, unti
degeneration was di agnosed follow ng receipt of a CT Scan, in the second year of
the claim

6. In WC A T. Decision No. 954/95 dated July 5, 1996, the Board had to rule on
whet her a Worker's recurrence followi ng an accident at home, in the second year
of the claimwas conpensable. The Board's ruling to allow the recurrence was
not nmade, until the third year of the claim and the Enployer had no reason to
request S.1.E. F. Relief of costs, until then. Therefore, the Tribunal found that
the nature of the disability was a factor beyond the normal expectations of the
Board and t he Enpl oyer which contributed to the | ateness of the Decision
granting S.1.E F.

Rel i ef of costs.

The following WC. A T. cases discuss systemc delay resulting in a fina
Deci si on outside the 3-year Neer w ndow which would warrant a retroactive cost
adj ust nent ;

. In WC A T. Decision No. 231/96 dated April 10, 1996, noted above, the
Tribunal found that the primary source of the systemic delay |leading to an
untinely Decision, was the Adjudicator's initial nisapplication of its S.I.E. F.
Policy in failing to consider whether a pre-existing condition contributed to
the conpensable disability. |In addition, the Tribunal found that there were
other normal delays inherent in the appeal system which contributed to the
deferred S.I1.E.F. Relief of costs.

This Decision follows the reasoning in WC. A T. Decision No. 591/94 that there
are potential delays inherent in the S.1.E F./NEER system which woul d not
necessarily be the fault of the Board, Wrker, Enployer, or a representative,
that would result in a final S.1.E F. deternination outside the 3-year Neer

wi ndow. The Tribunal, in this Decision, recognizes that a system c del ay



warranting a retroactive cost adjustnment can enconpass both normal del ays which
are inherent in the system and del ays resulting from some Board w ongdoi ng;

2. In WC A T. Decision No. 151/96 dated March 14, 1996, the Tribunal accepts
the definition of systenic delay as that which was beyond the Enmployer's
control and which woul d make conpliance with a three-year NEER wi ndow
exceedingly difficult;

3. Likewise, WC A T. Decision No. 660/97 dated June 30, 1997 notes, on page
8, that in WC. A T. Decision No. 591/94, the case involved a nunber of systenic
del ays over which the Enpl oyer had no control

4. In WC A T. Decision No. 346/96 dated Cctober 29, 1996, the Tribunal found
that there was unreasonabl e systenic delay by the Board in refusing to consider
increased S.1.E. F. Relief, despite having all the relevant information
respecting the role of the non-conpensable conditions, which deprived the

Enpl oyer of additional S.1.E.F. Relief prior to the Neer cut-off date;

5. WC. A T. Decision No. 954/95 dated July 5, 1996, noted above, found that
system c del ays by the Board, including the Adjudicator's failure to refer the
Enmpl oyer's request for S.1.E. F. Relief to the Board Doctor for 6 months, and
failure to render a Decision respecting S.I.E.F. Relief prior to the last nonth
of the Neer window, were responsible for the final S.I.E F. Decision outside the
Neer wi ndow.

The di ssenting opinion in this case noted that since there was no unreasonabl e
del ay by the Board, beyond the normal adjudicative delays, and since a pension
was granted after the Neer cut-off date, no retroactive cost reduction should
have been granted to the Enployer. However, the majority opinion correctly
follows the principle of systemic delay outlined in WC. A T. Decision No.

591/ 94;

6. WC A T. Decision No. 716/96 dated Decenber 3I, 1996 found there was no
system c del ay which precluded a Decision on S.1.E.F. Relief of costs being made
within the Neer wi ndow The Tribunal reasoned that unless Board procedure went
out side the normal processes or was flawed, a re-opening of the w ndow woul d not
be appropriate. Although the case under appeal involved |engthy delays, they
did not result fromflaws in the system or unusual factors, or extraordi nary

ci rcunst ances weakening or faulting the system

The reasoning in this Decision deviates fromthe principle and definition of
"system c del ay" established in WC. A T. Decision No. 591/94, and followed in
| at er Deci sions;

7. In WC A T. Decision No. 224/96 dated April 10, 1997, respecting C aimMA,
the Tribunal found there was systemnic delay by the Board in arranging a pension
exam nation which led to the delay in delivering a Decision respecting S.1.E. F.
Rel i ef of costs. Respecting ClaimMg the Tribunal found there was systenic
del ay inherent in the appeal system of 4 nonths in granting file access, and of
9 months, in arranging a hearing date leading to a final S.1.E F. after the Neer
cut -of f date;

8. WC A T. Decision No. 649/96 dated April 30, 1997 grants 50% S.|1.E. F. Relief
of the costs of the claim and a retroactive Neer adjustnment to incorporate the
award, on the basis that delays in the adm nistrative and adjudi cative system
were the major factor in the rendering of the Decision after the Neer closure
for the claim



A review of the case law indicates that retroactive adjustnments to a Neer
Assessnent have been granted, when the el apsed tine between the Neer cut-off
date and the final S.I.E F. Decision has exceeded 3 nonths, as in WC A T.

Deci sion No. 591/94. In various cases, the elapsed time has anbunted to 5
mont hs after the Neer cut-off date (WC A T. Decision No. 571/97), 7 nonths
after

the Neer cut-off date (WC A T. Decision No. 649/96), one year after the Neer
cut-off date (WC A T. Decision no. 218/96) and | 7 nonths after the Neer cut-off
date (WC. A T. Decision No. 224/96, claimof M), depending, inter alia, on
what | evel of appeal made the final determination on S.I1.E. F. Relief of costs.

The Board has adopted a Revised Policy and Gui delines on Adjustnments to Neer
Ref unds and Surcharges effective January |, 1997 which can be summari zed as
fol | ows:

|I. The Board will adjust the final Neer refund or surcharge:

(a) In the case of a Board error, for a period of one year after the fina
review,

(b) For errors in processing (i.e., typographical, conputer generated, or
failture to process or act upon decisions) if the adjustnent is requested by an
Enmpl oyer and the Enployer is aware of the error, on or before Septenber 30th of
the fourth year after the accident year;

(c) For retroactive adjustnents affecting classification and assessabl e
ear ni ngs;

(d) As required by court judgement or when a WC.B. or WC. A T. Decision
reverses a Decision to allow entitlenent to a claim or

(e) For revisions to cost or assessnent data.

2. \Were an Enpl oyer has not disclosed necessary information to the Board, a
retroactive debit adjustnent nmay be made for up to 5 prior assessment years;

3. The Board will adjust the final Neer refund or surcharge as far back as
required for fraud or where the Board had not received the year end
reconciliation at the tine that a provisional assessment was | evied.

Every Decision nade pursuant to this policy nmust be nade according to the rea
merits and justice of the case.

This change in policy and guidelines should not prevent the continued
application of the WC A T. case |law, as outlined above.

Note the provision, fromthe Guidelines, above, that the Board will adjust a
final Neer refund or surcharge, in the case of a Board error, for one year
after the final review

In addition, as noted in WC. A T. Decision No. 218/ 96 dated April 4, 1997, on
pages 5-6, " there are no provisions in the Neer plan or policies which preclude
retroactive adjustments,....sinply guidelines which the Experience Rating
Section is currently following." Furthernore, the Tribunal notes, on page 7 of
the Decision: "The Board, while it continues to apply a much stricter standard,



has al so not chall enged, nor addressed, this approach. W therefore adopt the
Deci si on
No. 591/94 criteria."

Finally, the updated Policy and Cuidelines state: "In npst cases, revisions to
cost or assessnent data not available on or before Septenmber 30 for the fina
review do not result in an adjustnent to the final NEER refund or surcharge.
The follow ng guidelines explain exceptions to this rule." This statenent does
not assert that the guidelines intend to enconpass all possible exceptions to
the rule.

Unfortunately, we will have to continue to appeal to the Wrkers' Conpensation
Appeal s Tribunal, when justice denands a retroactive adjustnment to a Neer
Assessnent to incorporate cost relief granted outside the 3-year Neer w ndow.



